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The
'[Pre-Conception and] Pre-Natal
Diagnostic Techniques *[(Prohibition

of Sex Selection)] Act, 1994

[Act 57 of 1994]

[20th September, 1994)

*[An Act 10 provide for the prohibition of sex selection, before or after conception,
and for regulation of pre-natal diagnostic techniques for the purposes of
detecting genetic abnormalities or metabolic disorders or chromosomal

abnormalities or certain congenital malformations or sex-linked
disorders and for the prevention of their misuse for sex
determination leading fo female foeticide and for
matters connected therewith or incidental theveto]

Be it enacted by Parliament in the Forty-fifth Year of the Republic of India
as follows:—

Statement of Objects and Reasons.—It is proposed to prohibit pre-natal diagnostic techniques
for determination of sex of the foetus leading to ferpale foeticide. Such abuse of techniques is
discriminatory against the female sex and affects the dignity and status of women. A legislation is
required to regulate the use of such techniques and to provide deterrent punishment to stop such
inhuman act.

2. The Bill, inter alia, provides for,—

(i) prohibition of the misuse of pre-natal diagnostic techniques for determination of sex of
foetus, leading to female foeticide;
(ii) prohibition of advertisement of pre-natal diagnostic techniques for detection or
determination of sex; i
(iify permission and regulation of the use of pre-natal diagnostic techniques for the purpose of '
detection of specific genetic abnormalities or disorders; 1
(iv) permitting the use of such techniques only under certain conditions by the registered
institutions; and
(v} punishment for violation of the provisions of the proposed legislation.

3. The Bill seeks 1o achieve the aforesaid objectives.

Case Law » Object and scheme of the Act.—The abject of the 1994 Act is ta provide for prohibitian
of sex selection before or after conception and for regulation of pre-natal diagnostic techniques for the
purposes of detecting genetic abnormalities or metabolic disorders or chromosomal abnormalities or certain
congenital malformations or sex-linked disorders and for the prevention of their misuse for sex determination
leading to female foeticide, The purpose of the enactment can only be actualized and its object fruitfully

Ins. by Act 14 0£2003, 8.3 (w.e.f 14-2-2003).

Subs. for “(Regulation and Prevention of Misuse)” by Act 14 of 2003, S. 3 (w.e.f. 14-2-2003).
Received the assent of the President on May 18, 2003 and published in the Gazette of India, Exfra.,
Part IT, Section 1, dated 19th May, 2003, pp. 1-9, No. 37.

Subs. by Act 14 of 2003, 8. 2 (w.e.f. 14-2-2003).

(3]

f.t)i'db—-

e




4 PRE-CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHNIQUES [S. 1
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realized when the authorities under the 1994 Act carry owt their functions with devotion, dedication and
commitmentand further there is awakened awareness with regard to the role of women in a society. Whena
female foeticide takes place, every woman who mothers the child must remember that she is kifling her own
child despite being a mother. That is what abortion would mean in social terms. Abortion of a female child
in its conceptual eventuality leading to killing of a woman. Law prohibits it; scriptures forhid it; philosophy
condemns it, ethics deprecate it, morality decries it and sociat science abhors it, Pogja Agrawal v. Shivbhan
Singh Rathore, 2015 SCC OnLine MP 7461 : (2016) 3 MP L) 412.

This Act has been enacted with some definite cbjectives, they being prohibitien of sex selection,
regulation of modem diagnostic techniques involved in the detection of geneticor metabolic disorders and to
prevent the incidence of female foeticide triggered by misuse of sex determination test, This Actalso provides
for appointing various supervisory and competent authorities and creates certain offences by prohibiting
certain acts and lays down penal consequences for the acts prohibited. The objects and scheme of the Act,
1994 being as they are, it would be necessary for the various authorities thereunder to strictly follow the
procedural requirements of the Act, Sadanand M. Ingle (Or.) v. State of Maharashtra, 2013 SCC OnLine Bom
697 ; (2013) 4 Mah U 660.

CHAPTER 1
PRELIMINARY
1. Short title, extent and commencement.—(1) This ;Act may be called

the *[Pre-Conception and] Pre-Natal Diagnostic Techniques ‘[Prohibition of Sex
Selection] Act, 1994,

(2) It shall extend to the whole of India [ oy,

(3) It shall come into force on such date® as the Central Government may, by
notification in the Official Gazette, appoint.

2. Definitions.—In this Act, unless the context otherwise requires,—

(a) “Appropriate Authority” means the Appropriate Authority appointed
under Section 17;
(b) “Board” means the Central Supervisory Board constituted under
Section 7;
9[(ba) “conceptus” means any product of conception at any stage of
development from fertilisation until birth including extra embryonic
membranes as well as the embryo or foetus;

(bb) “embryo” means a developing human organism after fertilisation till the
end of eight weeks (fifty-six days);

(be) “foetus” means a human orgamism during the period of its development
beginning on the fifty-seventh day following fertilisation or creation
(excluding any time in which its development has been suspended) and
ending at the birth;]

Ins. by Act 14 0f 2003, 8. 3 (w.e.f. 14-2-2003).

Subs. for “(Regulation and Prevention of Misuse)” by Act 14 of 2003, S. 3 (w.e.f. 14-2-2003).

The words “except the State of Jammu and Kashmir” omiited by Act 34 of 2019, Ss. 95, 96 and Sch.
V (we.f 31-10-2019).

8 1-1-1996 [Vide Noti. No. $.0. 990(E), dt. 21-12-1995].

9. Ins. by Act 14 of 2003, S. 4 (w.e.f. 14-2-2003).
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(d)

(e)
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(h)
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“Genetic Counselling Centre” means an institute, hospital, norsing home
or any place, by whatever name called, which provides for genetic
counseiling to patients;
“Genetic Clinic” means a clinic, institute, hospital, nursing home or any
place, by whatever name called, which is used for conducting pre-natal
diagnostic procedures;

Y Explanation.—For the purposes of this clause, “Genetic Clinic”
inchades a vehicle, where ultrasound machine or imaging machine or
scanner or other equipment capable of determining sex of the foetus or
a portable equipment which has the potential for detection of sex during
pregnancy or selection of sex before conception, is used;]

“Genetic Laboratory” means a laboratory and includes a place where
facilities are provided for conducting analysis or tests of samples
received from Genetic Clinic for pre-natal diagnostic tests;

Y Explanation—For the purposes of this clause, “Genetic

Laboratory™ includes a place where ultrasound machine or imaging
machine or scanner or other equipment capable of determining sex of
the foetus or a portable equipment which has the potential for detection
of sex during pregnancy or selection of sex before conception, is used;]
“Gynaecologist” means a person who possesses a postgraduate
gualification in gynaecology and obstetrics;
“medical geneticist” includes a person who possesses a degree or
diploma in genetic science in the fields of sex selection and pre-natal
diagnostic techniques or has experience of not less than two years in any
of these fields after obtaining,—

(1) any one of the medical qualifications recognised under the Indian
Medical Council Act, 1956 (102 of 1956); or

(i) a postgraduate degree in biclogical sciences;]
“paediatrician” means a person who possesses a postgraduate
qualification in paediatrics;
“pre-natal diagnostic procedures” means all gynaecological or
obstetrical or medical procedures such as ultrasonography, foetoscopy,
taking or removing samples of amniotic fluid, chorionic villi, embryo,
blood or any other tissue or fluid of a man, or of a woman before or after
conception, for being sent to a Genetic Laboratory or Genetic Clinic for
conducting any type of analysis or pre-natal diagnostic tests for selection
of sex before or after conception;]
“pre-natal diagnostic techniques” includes all pre-natal diagnostic
procedures and pre-natal diagnostic tests;
“pre-natal diagnostic tests” means ultrasonography or any test or
analysis of amniotic fluid, chorionic villi, blood or any tissue or fluid of
a pregnant woman or conceptus conducted to detect genetic or metabolic

Added by Act 14 of 2003, 8. 4 (w.e.f. 14-2-2003).

. Added by Act 14 of 2003, S. 4 (w.e.f. 14-2-2003).
. Subs. by Act 14 of 2003, 8. 4 (w.e.f, 14-2-2003).

Subs. by Act 14 of 2003, 8. 4 (w.e.f. 14-2-2003).
Subs. by Act 14 of 2003, S. 4 (w.e.f. 14-2-2003).
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disorders or chromosomal abnormalities or congenital anomalies or
haemoglobinopathies or sex-linked diseases;)

() “prescribed” means prescribed by rules made under this Act:

(m) “registered medical practitioner” means a medical practitioner who
possesses any recognised medical qualification as defined in clause {h)
of Section 2 of the Indian Medical Council Act, 1956 (102 of 1956), and
whose name has been entered in a State Medical Register;

(n) “regulations” means regulations framed by the Board under this Act;

(o) “sex selection” includes any procedure, technique, test or administration
or prescription or provision of anything for the purpose of ensuring or
increasing the probability that an embryo will be of a particular sex;

(p) “somologist or imaging specialist” means a person who possesses any
one of the medical qualifications recognised under the Indian Medical
Council Act, 1956 (102 of 1956) or who possesses a postgraduate
qualification in ultrasonography or imaging techniques or radiology;

(g) “State Board” means a State Supervisory Board or a Union Territory
Supervisory Board constituted under Section 16-A;

(r) “State Government” in relation to Union Territory with Legislature
means the Administrator of that Union Territory appointed by the
President under Article 239 of the Constitution. ]

Case Law » Interpretation/Construction.— Expression “Sonography centre” has to be construed as
“genetic clinic” within the meaning of Section 2{d) of the Act, Sadanandb. ingle (Dr,)v. State of Maharashtra,
2013 SCC Online Bom 697 : (2013) 4 Mah L 660.

CHAPTER T1

REGULATION OF GENETIC COUNSELLING CENTRES,
GENETIC LABORATORIES AND GENETIC CLINICS

3. Regulation of Genetic Counselling Centres, Genetic Laboratories and
Genetic Clinies.—On and from the commencement of this Act,—

(1) no Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic
unless registered under this Act, shall conduct or associate with, or help in
conducting activities relating to pre-natal diagnostic techniques;

1°[(2) no Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic
shall employ or cause to be employed or take services of any person, whether on
honorary basis or on payment, who does not possess the qualifications as may be
prescribed;]

(3) no medical geneticist, gynaecologist, paediatrician, registered medical
practitioner or any other person shall conduct or cause to be conducted or aid
in conducting by himself or through any other person, any pre-natal diagnostic
techniques at a place other than a place registered under this Act.

CasE Law > Female Foeticide, Effective Implementation 1994 Act.—Supreme Court in Centre
for Enquiry into Health & AMllied Themes (CEHAT) v. Union of India, {2003) 8 SCC 398, Sabu Mathew George v.

15. Ins. by Act 14 of 2003, 8. 4 (we.f. 14-2-2003).
16. Subs. by Act 14 of 2003, 8. 5 (w.e.f. 14-2-2003).
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Union of India, (2015} 11 SCC545, Voluntary Health Assn. of Punjab . Union of India, {2013) 4 SCC401: (2013)
2 SCC{Cri) 424, Vofuntary Heaith Assn. of Punjab v. Union of india, (2014) 16 SCC 433, Sabu Mathew George
v. Union of India, (2015) 11 SCC 545, Voluntary Health Assn. of Punjab v. Union of India, {2015) 9 SCC 740 and
Voluntary Heafth Assn. of Punjab v. Union of India, {2016) 10 SCC 265, have issued many directions for the
effective implementation of the Act to eradicate sex selective abortion of female foetus and to ensure that
all efforts are to be made by the Government to see that there is no violation of any provision of the Act.

» Statutory requirement of record keeping of ultrasonography.—In accordance to the Act, the
statutory requirement of record keeping of ultrasonagraphy of pregnant women, is mandatory in nature and
every entry is required to be made in terms of Form F of 1996 Rules. Validity of presumption of quilt against
person conducting such uttrasonography under Section 4{3) proviso for offences under Sections 5 and 6 and
penalty under Sections 23(1} and (2), in case of deficiency and inaccuracy in record keeping, upheld. It is
not arbitrary or unconstitutional. Maintenance of such record, that is, the requirements of filling name and
address of [aboratory, name and age of patient, etc., and other details in Form F of 1996 Rules, is mandatory,
Federation of Obstetrics & Gynaecological Societies of India v, Union of India, (2019) 6 5CC 283.

'7[3-A. Prohibition of sex selection.—No person, including a specialist or a
team of specialists in the field of infertility, shall conduct or cause to be conducted
or aid in conducting by himself or by any other person, sex selection on a woman
or a man or on both or on any tissue, embryo, conceptus, fluid or gametes derived
from either or both of them.

3-B. Prohibition on sale of ultrasound machine, etc., to persons,
laboratories, clinics, etc., not registered under the Act.—No person shall sell
any ultrasound machine or imaging machine or scanner or any other equipment
capable of detecting sex of the foetus to any Genetic Counselling Centre, Genetic
Laboratory, Genetic gﬁnic or any other person not registered under the Act.]

Case Law » Permission to move Colour Doppler Machine.—Machine capable of being used for sex
determination cannot be made available to or used by anybody at places not registered under Act of 1994, As
application submitted by petitioner does not show that said establishments are registered under Act of 1994,
Petitioner cannot carry that machine to any other place which is not registered. Petitioner does not have
Mobile unit in which said machine is installed. However, petitioner was granted leave to make necessary
application before Competent Authority under provisions of Act or Rules, Deepak v. State of Maharashtra,
2016 5CC OnLine Bom 7033 : {2017) 1 Mah L 379.

CHaprTER 11T
REGULATION OF PRE-NATAL DIAGNOSTIC TECHNIQUES

4. Regulation of pre-natal diagnostic techniques—On and from the
commencement of this Act,—

(1) no place including a registered Genetic Counselling Centre or Genelic
Laboratory or Genetic Clinic shall be used or caused to be used by any person
for conducting pre-natal diagnostic techniques except for the purposes specified in
clause (2) and after satisfying any of the conditions specified in clause (3);

17, Ins. by Act 14 of 2003, S, 6 (w.e.f. 14-2-2003).
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{2) no pre-natal diagnostic techniques shall be conducted except for the
purposes of detection of any of the following abnormalities, namely:—

(i) chromosomal abnormalities;

(i) genetic metabolic diseases;
(#ii) haemoglobinopathies;

(iv) sex-linked genetic diseases;

(v) congenital anomalies;

(V) any other abnormalities or diseases as may be specified'® by the Central

Supervisory Board;

19[(3) no pre-natal diagnostic techniques shall be used or conducted unless the
person qualified to do so is satisfied for reasons to be recorded in writing that any
of the following conditions are fulfilled, namely:—

(i) age of the pregnant woman is above thirty-five years;

(if) the pregnant woman has undergone two or more spontaneous abortions
or foetal loss:

{iii) the pregnant woman had been exposed to potentially teratogenic agents
such as drugs, radiation, infection or chemicals;

(iv) the pregnant woman or her spouse has a family history of mental
retardation or physical deformities such as spasticity or any other genetic
disease;

(v} any other condition as may be specified by the Boarg*

Provided that the person conducting ultrasonography on a pregnant woman
shall keep complete record thereof in the clinic in such manner, as may be
prescribed, and any deficiency or inaccuracy found therein shall amount to
contravention of the provisions of Section 5 or Section 6 unless contrary is proved
by the person conducting such ultrasonography;

(4) no person including a relative or husband of the pregnant woman shall seek
or encourage the conduct of any pre-natal diagnostic techniques on her except for
the purposes specified in clause (2).

(5) no person including a relative or husband of a woman shall seek or
encourage the conduct of any sex selection technique on her or him or both. ]

5. Written consent of pregnant woman and prohibition of communicating
the sex of foetus.— (1) No person referred to in clause {2) of Section 3 shall conduct
the pre-natal diagnostic procedures unless-—

(a) he has explained all known side and after effects of such procedures to
the pregnant woman concerned;

(b) he has obtained in the prescribed form her written consent to undergo
such procedures in the language which she understands; and

(c) acopy of her written consent obtained under clause (b) is given to the
pregnant woman.

18. 5.0. 18KE), dt. 12th February, 2004—In exercise of the powers conferred by Section 4(2)(vi) of the
Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994, the
Central Supervisory Board has specified as foliows:-—

“any other indication of possible genetic disease/anomaly in the foetus such as sporadic genetic
disease in the couple. a positive screening test for carrier status or positive screening test for genetic
disease/congenital anomaly in pregnancy ete.”.

19. Subs. by Act 14 of 2003, §. 7 (w.e.f. 14-2-2003).
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2[(2) No person including the person conducting pre-natal diagnostic
nrocedures shall communicate to the pregnant woman concerned or her relatives
or any other person the sex of the foetus by words. signs or in any other manner: ]
6. Determination of sex prohibited.—On and from the commencement of
this Act,—

(a) no Genetic Counselling Centre or Genetic Laboratory or Genetic Clinic
shall conduct or cause to be conducted in its Centre, Laboratory or
Clinic, pre-natal diagnostic techmniques incinding ultrasonography, for
the purpose of determining the sex of a foetus;

(#) no person shall conduct or cause to be conducted any pre-natal diagnostic
technigoes including ultrasonography for the purpose of determining the
sex of a foetus;

21[{¢) no person shall, by whatever means, cause or allow to be caused selection
of sex before or after conception. ]

CHAPTER IV
CENTRAL SUPERVISORY BOARD

7. Constitution of Central Supervisory Board.—(1) The Central
Government shall constitute a Board to be known as the Central Supervisory Board
to exercise the powers and perform the functions conferred on the Board under this
Act.

(2) The Board shall consist of—

{a) the Minister in charge of the Ministry or Department of Family Welfare,
who shall be the Chairman, ex officio;

{b) the Secretary to the Government of India in charge of the Department of
Family Welfare, who shall be the Vice-Chairman, ex officio;

22(¢) three members to be appointed by the Central Government to represent

the Ministries of Central Government in charge of Woman and Child
Development, Departiment of Legal Affairs or Legislative Department
in the Ministry of Law and Justice, and Indian System of Medicine and
Homoeopathy, ex officio;]

{d) the Director General of Health Services of the Central Government, ex
officio;

(e} ten members to be appointed by the Central Government, two each from
amongst—

(/) eminent medical geneticists;
2[(#) eminent gynaecologists and obstetricians or expert of szri-roga or
prasuti-tantra;]
(#ii) emunent paediatricians;
{iv) eminent social scientists; and
{v) representatives of women welfare organisations;

{f) three women Members of Parliament, of whom two shall be elected by

the House of the People and one by the Council of States;

Subs. by Act 14 of 2003, S. 8 (we.f. 14-2-2003).
Ins. by Act 14 of 2003, 8. 9 (w.e.f. 14-2-2003).
Subs. by Act 14 of 2003, S. 10 (w.e.f. 14-2-2003).
Subs. by Act 14 of 2003, S. 10 (w.e.f. 14-2-2003).

S T N T
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(g) four members to be appointed by the Central Government by rotation
to represent the States and the Union Territories, two in the alphabetical
order and two in the reverse alphabetical order:

Provided that no appointment under this clause shall be made except on
the recommendation of the State Government or, as the case may be, the
Union Territory;

(h) an officer, not below the rank of a Joint Secretary or equivalent of the
Central Government, in charge of Family Welfare, who shall be the
Member-Secretary, ex officio.

8. Term of office of members.—(1) The term of office of a member, other
than an ex officio member, shall be,—
(@) in case of appointment under clause (e) or clause (f) of sub-section (2)
of Section 7, three years: Hx ow ¥
BProvided that the term of office of a member elected under clause
(f) of sub-section (2) of Section 7 shall come to an end as soon as the
member becomes a Minister or Minister of State or Deputy Minister, or
the Speaker or the Deputy Speaker of the House of the People, or the
Deputy Chairman of the Council of States or ceases to be a member of
the House from which she was elected; and]
(h) in case of appointment under clause (g) of the said sub-section, one year.

(2) If a casual vacancy occurs in the office of any other member, whether by
reason of his death, resignation or inability to discharge his functions owing to
illness or other incapacity, such vacancy shall be filled by the Central Government
by making a fresh appointment and the member so appointed shall hold office for
the remainder of the term of office of the person in whose place he is so appointed.

(3) The Vice-Chairman shall perform such functions as may be assigned to
him by the Chairman from time to time.

{4) The procedure to be followed by the members in the discharge of their
functions shall be such as may be prescribed.

9, Meetings of the Board.—(1) The Board shall meet at such times and place,
and shall observe such rules of procedure in regard to the transaction of business
at its meetings (including the quorum at such meetings) as may be provided by
regulations:

Provided that the Board shall meet at least once in six months.

(2) The Chairman and in his absence the Vice-Chairman shall preside at the
meetings of the Board.

(3) If for any reason the Chairman or the Vice-Chairman is unable to attend
any meeting of the Board, any other member chosen by the members present at the
meeting shall preside at the meeting.

(4) All questions which come up before any meeting of the Board shall be
decided by a majority of the votes of the members present and voting, and in the

24. The word “and” omiited by Act 32 of 2001, 8. 2(i) (w.e.f. 3-9-2001).
25. Ins. by Act 32 of 2001, S. 2(ii) (w.e.f. 3-9-2001).
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event of an equality of votes, the Chairman, or in his absence, the person presiding,
shall have and exercise a second or casting vote.

(5) Members other than ex officio members shall receive such allowance, if
any, from the Board as may be prescribed.

10. Vacancies, etc., not to invalidate proceedings of the Board. —No act or
proceeding of the Board shall be invalid merely by reason of—

(@) any vacancy in, or any defect in the constitution of, the Board; or

(b) any defect in the appointment of a person acting as a member of the
Board: or

(¢) any irregularity in the procedure of the Board not atfecting the merits
of the case.

11. Temporary association of persons with the Board for particular
purposes.—(1) The Board may associate with itself, in such manner and for such
purposes as may be determined by regulations, any person whose assistance or
advise it may desire in carrying out any of the provisions of this Act.

(2} A person associated with it by the Board under sub-section (1} for any
purpose shall have a right to take part in the discussions relevant to that purpose, but
shall not have a right to vote at a meeting of the Board and shall not be a member
for any other purpose.

12. Appointment of officers and other employees of the Board.—(1) For
the purpose of enabling it efficiently to discharge its functions under this Act, the
Board may, subject to such regulations as may be made in this behalf, appoint
{whether on deputation or otherwise) such number of officers and other employees
as it may consider necessary:

Provided that the appointment of such category of officers, as may be specified
in such regulatiess, shall be subject to the approval of the Central Government.

(2) Every officer or other employee appointed by the Board shall be subject
to such conditions of service and shall be entitled to such remuneration as may be
specified in the regulations.

13. Authentication of orders and other instruments of the Board.—All
orders and decisions of the Board shall be authenticated by the signature of the
Chairman or any other member authorised by the Board in this behalf, and all
other instruments issued by the Board shall be authenticated by the signature of
the Member-Secretary or any other officer of the Board authorised in like manner
in this behalf.

14, Disqualifications for appeintment as member.—A person shall be
disqualified for being appointed as a member if, he—

(¢) has been convicted and sentenced to imprisonment for an offence which,
in the opinion of the Central Governinent, involves moral turpitude; or

(k) 1is an undischarged insolvent; or

(¢) is of unsound mind and stands so declared by a competent court; or

() has been removed or dismissed from the service of the Government or a
"Corporation owned or controlled by the Government; or
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{e) has, in the opinion of the Central Government, such financial or other
interest in the Board as is likely to affect prejudicially the discharge by
him of his functions as a member; or

26[(f) has, in the opinion of the Central Government, been associated with the
use or promotion of pre-natal diagnostic technique for determination of
sex or with any sex selection technique.]

15. Eligibility of member for reappointment.—Subject to the other terms
and conditions of service as may be prescribed, any person ceasing to be a member
shall be eligible for reappointment as such member:

H[Provided that no member other than an ex officio member shall be appointed
for more than two consecutive terms.]
2816. Functions of the Board.—The Board shall have the following functions,
namely:—

(i} toadvise the Central Government on policy matters relating to use of pre-
natal diagnostic techniques, sex selection techniques and against their
misuse;

(i) to review and monitor implementation of the Act and the rules made
thereunder and recommend to the Central Government the changes in
the said Act and rules;

(iff) to create public awareness against the practice of Pre-conception sex
selection and pre-natal determination of sex of foetus leading to female
foeticide;

(iv) to lay down code of conduct to be observed by persons working at
Genetic Counselling Centres, Genetic Laboratories and Genetic Clinics;

(v) to oversee the performance of various bodies constituted under the
Act and take appropriate steps to emsure its proper and effective
implementation;

(vi) any other functions as may be prescribed under the Act.]

Case Law > Legal advice before prosecution.—As Advisory Committee consists of one legal
expert, plea that legal advice should be taken before prosecution, not tenable, Federation of Obstetrics &
Gynaecological Societies of India v. Union of India, (2019) 6 SCC 283.

[16-A. Constitution of State Supervisory Board and Union Territory
Supervisory Board.—(1) Each State and Union Territory having Legislature shail
constitute a Board to be known as the State Supervisory Board or the Union
Territory Supervisory Board, as the case may be, which shall have the following
functions:—

(i) to create public awareness against the practice of pre-conception sex
selection and pre-natal determination of sex of the foetus leading to
female foeticide in the State;

26, Subs. by Act 14 of 2003, S. 11 (w.e.f, 14-2-2003).
27. Ins. by Act 14 of 2003, 8. 12 (wef. 14-2-2003).
28. Subs. by Act 14 of 2003, 8. 13 (w.ef. 14-2-2003).
29, Ins. by Act 14 of 2003, 8. 14 (we.f. 14-2-2003).
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(if) toreview the activities of the Appropriate Authorities functioning in the
State and recommend appropriate action against them;

(#ii) to momtor the implementation of provisions of the Act and the rules and
make suitable recommendations relating thereto, to the Board;

{(iv) to send such consolidated reports as may be prescribed in respect of the
various activities undertaken in the State under the Act to the Board and
the Central Government; and

(v) any other functions as may be prescribed under the Act.

{2) The State Board shall consist of—

(a) the Minister in charge of Health and Family Welfare in the State, who
shall be the Chairperson, ex officio;

(b) Secretary in charge of the Department of Health and Family Welfare who
shall be the Vice-Chairperson, ex officio;

(¢) Secretaries or Commissioners in charge of Departments of Women
and Child Development, Social Welfare, Law and Indian System of
Medicines and Homoeopathy, ex officio, or their representatives;

(d) Director of Health and Family Welfare or Indian System of Medicines
and Homoeopathy of the State Government, ex officio;

{¢) three women members of Legislative Assembly or Legislative Council;

() ten members to be appointed by the State Government out of which two
each shall be from the following categories,—

(i) eminent social scientists and legal experts;
(i) eminent women activists from non-governmental organisations or
otherwise;
(ifi) eminent gynaecologists and obstetricians or experts of stri-roga
- TOT prasuti-tantra;
(iv) eminent paediatricians or medical geneticists;
(1) eminent radiologists or sonologists;

{g) an officer not below the rank of Joint Director in charge of Family

Welfare, who shall be the Member-Secretary, ex officio.

(3) The State Board shall meet at least once in four months.

(4) The term of office of a member, other than an ex officio member, shall be
three years.

(5) If a vacancy occurs in the office of any member other than an ex officio
member, it shall be filled by making fresh appointment.

(6) If a member of the Legislative Assembly or member of the Legislative
Council who is a member of the State Board, becomes Minister or Speaker or
Deputy Speaker of the Legislative Assembly or Chairperson or Deputy Chairperson
of the Legislative Council, she shall cease to be a member of the State Board.

(7) One-third of the total number of members of the State Board shall constitute
the quorum.

(8) The Staie Board may co-opt a member as and when required, provided that
the number of co-opted members does not exceed one-third of the total strength
of the State Board.
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(9) The co-opted members shall have the same powers and functions as other
members, except the right to vote and shall abide by the rules and regulations.

(10) In respect of matters not specified in this section, the State Board shall
follow procedures and conditions as are applicable to the Board.]

CHAPTER V
APPROPRIATE AUTHORITY AND ADVISORY COMMITTEE

17. Appropriate Authority and Advisory Committee.—(1) The Central
Government shall appoint, by notification in the Official Gazette, one or more
Appropriate Authorities for each of the Union Territories for the purposes of this
Act.

(2) The State Government shall appoint, by notification in the Official Gazetle,
one or more Appropriate Authorities for the whole or part of the State for the
purposes of this Act having regard to the intensity of the problem of pre-natal sex
determination leading to female foeticide.

(3) The officers appointed as Appropriate Authorities under sub-section (1) or
sub-section (2) shall be,—

30](a) when appointed for the whole of the State or the Union Territory,
consisting of the following three members—

(i) an officer of or above the rank of the Joint Director of Health and
Family Welfare—Chairperson; - v
(i) an eminent woman representing women’s organisation; and
(iii) an officer of Law Department of the State or the Union Territory
concerned:
Provided that it shall be the duty of the State or the Union Territory
concerned to constitute multi-member State or Union territory
level Appropriate Authority within three months of the coming
into force of the Pre-natal Diagnostic Techniques (Regulation and
Prevention of Misuse) Amendment Act, 2002:
Provided further that any vacancy occurring therein shall be filled
within three months of the occurrence.]
(b) when appointed for any part of the State or the Union Territory, of such
other rank as the State Government or the Central Government, as the
case may be, may deem fit.

(4) The Appropriate Authority shall have the following functions, namely:—

(a) to grant, suspend or cancel registration of a Genetic Counselling Centre,
Genetic Laboratory or Genetic Clinic;

(b) to enforce standards prescribed for the Genetic Counselling Centre,
Genetic Laboratory and Genetic Clinic;

(c) to investigate complaints of breach of the provisions of this Act or the
rules made thereunder and take immediate action; and

{(d) to seek and consider the advise of the Advisory Committee, constituted
under sub-section (5), on application for registration and on complaints
for suspension or cancellation of registration;

30. Subs. by Act 14 of 2003, 8. 15 (w.e.f. 14-2-20603).
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3[(e) to take appropriate legal action against the use of any sex selection
technique by any person at any place, suo motu or brought to its notice
and also to initiate independent investigations in such matter;

() to create public awareness against the practice of sex selection or pre-
natal determination of sex;

(g) to supervise the implementation of the provisions of the Act and rules;

(k) to recommend to the Board and State Boards modifications required in
the rules in accordance with changes in technology or social conditions;

(i) to take action on the recommendations of the Advisory Committee
made after investigation of complaint for suspension or cancellation of
registration. ]

(5) The Central Government or the State Government, as the case may be, shall
constitute an Advisory Committee for each Appropriate Authority to aid and advise
the Appropriate Authority in the discharge of its functions, and shall appoint one
of the members of the Advisory Committee to be its Chairman.

(6) The Advisory Committee shall consist of—

(a) three medical experts from amongst gynaecologists, obsietricians,
paediatricians and medical geneticists;

() one legal expert;

(¢) one officer to represent the department dealing with information and
publicity of the State Government or the Union Territory, as the case
may be;

(d) three eminent social workers of whom not less than one shall be from
amongst representatives of women’s organisations.

*2[(7) No person who has been associated with the use or promotion of pre-
natal diagnostic techniques for determination of sex or sex selection shall be
appointed as a member of the Advisory Comrmittee. ]

(8) The Advisory Committee may meet as and when it thinks fit or on the
request of the Appropriate Authority for consideration of any application for
registration or any complaint for suspension or cancellation of registration and to
give advise thereomn:

Provided that the period intervening between any two meetings shall not
exceed the prescribed period.

(9) The terms and conditions subject to which a person may be appointed to
the Advisory Committee and the procedure to be followed by such Committee in
the discharge of its functions shall be such as may be prescribed.

33[17-A. Powers of Appropriate Authorities. —The Appropriate Authority
shall have the powers in respect of the following matters, namely:—
(@) summoning of any person who is in possession of any information
relating to violation of the provisions of this Act or the rules made
thereunder;

31. Ins. by Act 14 of 2003, 8. 15 (wef. 14-2-2003).
32, Subs. by Act 14 of 2003, S. 15 (w.e.f. 14-2-2003).
33. Ins. by Act 14 of 2003, S. 16 (w.e.f. 14-2-2003).
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() production of any document o1 material object relating to clause (@);

{c) issuing search warrant for any place suspected to be indulging in $ex
selection technigues or pre-natal sex determination; and

(d) any other matter which may be prescribed. )

CHAPTER VI

REGISTRATION OF GENETIC COUNSELLING CENTRES,
GENETIC LLABORATORIES AND GENETIC CLINICS

18. Registration of Genetic Counselling Centres, Genetic Laboratories or

Genetic Clinics.——>*[(1) No person shall open any Genetic Counselling Centre,
Genetic Laboratory or Genetic Clinic, including clinic, laboratory or centre having
ultrasound or imaging machine or scanner or any other technology capable of
undertaking determination of sex of foetus and sex selection, or render services
to any of them, after the commencement of the Pre-natal Diagnostic Techniques
(Regulation and Prevention of Misuse) Amendment Act, 2002 unless such Centre,
Laberatory or Clinic is duly registered under the Act.]

(2) Every application for registration under sub-section (1), shall be made to the
Appropriate Authority in such form and in such manner and shall be accompanied
by such fees as may be prescribed.

(3) Every Genetic Counselling Centre, Genetic Laboratory or Genetic Chinic
engaged, either partly or exclusively, in counselling oF ‘Conducting pre-natal
diagnostic techniques for any of the purposes mentioned in Section 4, immediately
before the commencement of this Act, shall apply for registration within sixty days
from the date of such commencement.

(4) Subject to the provisions of Section 6, every Genetic Counselling Centre,
Genetic Laboratory or Genetic Clinic engaged in counselling or conducting
pre-natal diagnostic techniques shall cease to conduct any such counselling or
technique on the expiry of six months from the date of commencement of this
Act unless such Centre, Laboratory or Clinic has applied for registration and is so
registered separately or jointly or till such application is disposed of, whichever
is earlier.

(5) No Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic shall
be registered under this Act urless the Appropriate Authority is satisfied that such
Centre, Laboratory or Clinic is in a position to provide such facilities, maintain
such equipment and standards as may be prescribed.

19. Certificate of registration.-—(1) The Appropriate Authority shall, after
holding an inquiry and after satisfying itself that the applicant has complied with all
the requirements of this Act and the rules made thereunder and having regard to the
advise of the Advisory Committee in this behalf, grant a certificate of registration in
the prescribed form jointly or separately to the Genetic Counselling Centre, Genetic
Laboratory or Genetic Clinic, as the case may be.

(2} If, after the inquiry and after giving an opportunity of being heard to
the applicant and having regard to the advise of the Advisory Committee, the
Appropriate Authority is satisfied that the applicant has not complied with the

34, Subs. by Act 14 of 2003, 8. 17 (we.f. 14-2-2003).



S. 20] PRE-CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHNIQUES 17
(PROHIBITION OF SEX SELECTION) ACT, 1994

requirements of this Act or the rules, it shall, for reasons to be recorded in writing,
reject the application for registration.

(3) Every certificate of registration shall be renewed in such manner and after
such period and on payment of such fees as may be prescribed.

(4) The certificate of registration shall be displayed by the registration Genetic
Counselling Centre, Genetic Laboratory or Genetic Clinic in a conspicuous place
at its place of business.

20. Cancellation or suspension of registration—(1) The Appropriate
Authority may suo motu, or on complaint, issue a notice to the Genetic Counselling
Centre, Genetic Laboratory or Genetic Clinic to show cause why its registration
should not be suspended or cancelled for the reasons mentioned in the notice,

(2) If, after giving a reasonable opportunity of being heard to the Genetic
Counselling Centre, Genetic Laboratory or Genetic Clinic and having regard to
the advise of the Advisory Committee, the Appropriate Authority is satisfied that
there has been a breach of the provisions of this Act or the rules, it may, without
prejudice to any criminal action that it may take against such Centre, Laboratory
or Clinic, suspend its registration for such period as it may think fit or cancel its
registration, as the case may be.

(3) Notwithstanding anything contained in sub-sections (1) and (2), if the
Appropriate Authority is of the opinion that it is necessary or expedient so to do
in the public interest, it may, for reasons to be recorded in writing, suspend the
registration of any Genetic Counselling Centre, Genetic Laboratory or Genetic
Clinic without issuing any such notice referred to in sub-section (1).

Cast Law > Scope of Section 20(3).—Section 20(3) of the Act requires appropriate authority to form
an opinion based on some objective material that it is necessary orexpedientin the publicinterest to suspend
registration of a geﬁetic clinic or centre. The provision also mandates the appropriate authority to record
reasons in writing. This provision begins with non-obstante clause and, therefore, the sub-section stands
on its own footing empowering the appropriate authority to suspend registration for a temporary period
or cancel it without even issuing show cause notice and giving a reasonable apportunity of hearing to the
genetic clinic or centre, Sadanand M. Ingle (Dr.) v. State of Maharashtra, 2013 S$CC Online Bom 697 : (2013)
4 Mah L 660.

Both sections are independent and do not require action to be taken under another section as a prelude
to taking of action under one section. There can be suspension of registration under Section 20(3) and it may
or may not necessarily follow sealing of the machine thereafter and there can be sealing of the machine
without suspension of the registration under Section 20{3) of the Act, Sadanand M. Ingfe (Dr.) v. State of
Maharashtra, 2013 SCC OnLine Bom 697 : {2013} 4 Mah U 660.

» Validity.—There is no infirmity in Section 20. Section 2001) provides for issuance of show-cause
natice, thus plea that it does not provide reasonable opportunity of hearing, not tenable, Federation of
Obstetrics & Gynaecological Societies of India v. Union of India, (2019) 6 SCC 283.

» Power to suspend licence.—Where there is a conflict of private interest to carry on a particular
activity which the public authority considers as damaging to the social interests, surely the power under the
statute has to be read as an enabling power. Sub-section (3) of Section 20 of the Pre-conception and Prenatal
Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 provides an adequate power to the authority
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concerned to suspend the licence. If the appropriate authority issue an order of suspension to petitioner’s
Diagnostic Centre and refers to the prosecution of the petitioner, thereis a sufficient mention of the reasons
asrequired under sub-section (3) of Section 20, Malpani Infertility Clinic (P} Ltd.v. Appropriate Authority, PNDT
Act, (2004) 4 Mah LS 1058.

» Requirements before suspension or cancellation.—The Appropriate Authority is required to
issue show cause notice before suspension or cancellation of the registration as the case may be, disclosing
the reasons mentioned in the said notice. It is further clear that the reasonable opportunity of hearing be
given to the concerned before taking the action of suspension or cancellation of the registration as the case
may be, Dadasaheb (Dr.) v. State of Maharashtra, 2009 SCC OnLine Bom 1218 (2010) 2 Mah L 110

» Pendency of Renewal application.—from the date of an application for renewal of the
registration certificate upto the date of the communication of the rejection, ifany, theholder ofthe certificate
of registration sought to be renewed is entitled to continue to operate on the basis of the existing certificate
of registration, Befa Hitesh Bhatt v. State of Maharashtra, 2013 SCC OnLine Bom 640 : {2013) 4 Mah L 620.

21. Appeal.—The Genetic Counselling Centre, Genetic Laboratory or Genetic
Clinic may, within thirty days from the date of receipt of the order of suspension or
cancellation of registration passed by the Appropriate Authority under Section 20,
prefer an appeal against such order to—

(i) the Central Government, where the appeal is against the order of the
Central Appropriate Authority; and 3

(i) the State Government, where the appealis against the order of the State
Appropriate Authority,

in the prescribed manner.

CHAPTER VII
OFFENCES AND PENALTIES

35[22. Prohibition of advertisement relating to pre-conception and pre-
natal determination of sex and punishment for contravention.—(1) No person,
organisation, Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic
including clinic, laboratory or centre having ultrasound machine or imaging
machine or scanner or any other technology capable of undertaking determination
of sex of the foetus or sex selection shall issue, publish, distribute, commumicate
or cause to be issued, published, distributed or communicated any advertisement,
in any form, including Internet, regarding facilities of pre-natal determination of
sex or sex selection before conception available at such Centre, Laboratory, Clinic
or at any other place.

(2) No person or organisation including Genetic Counselling Cenire, Genetic
Laboratory or Genetic Clinic shall issue, publish, distribute, communicate or cause
o be issued, published, distributed or communicated any advertisement in any
manner regarding pre-natal determination or pre-conception selection of sex by
any means whatsoever, scientific or otherwise.

35. Subs. by Act 14 of 2003, S. 18 (w.ef. 14-2-2003).
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(3) Any person who contravenes the provisions of sub-section (1) or
sub-section (2) shall be punishable with imprisonment for a term which may extend
to three years and with fine which may extend to ten thousand rupees.

Explanation.—For the purposes of this section, “advertisement” includes any
notice, circular, label, wrapper or any other document including advertisement
through Internet or any other media in electronic or print form and also includes
any visible representation made by means of any hoarding, wall-painting, signal,
light, sound, smoke or gas.]

Cast Law > Prohibition on search relating to determination of sex on internet.—lInternet
Search Engines {Google India, Yahoo! India and Microsoft Corporation (1) Pvt.) directed to constitute an “In-
House Expert Body” which shall take steps to see that if any words or any key words that can be shown in the
internet which has the potentiality to go counter to Section 22 of the Pre-conception and Pre-natal Diagnostic
Technigues (Prohibition of Sex Selection) Act, 1994, should be deleted forthwith, Sabu Mathew George v.
Union of India, (2017) 7 SCC657.

There has to be freedom of access to information but, such freedom cannot violate a law that holds
the field such as the Pre-Natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994, Sabu Mathew
George v. Union of india, (2017) 2 SCC514.

» Sex selection — Prohibition of, on internet—Eailier direction issued regarding &
implementation of doctrine of autoblock, summarised. Further directions issued, with special reference to
search criteria “medical tourism in India” and “gender determination”, Sabu Mathew Gearge v. Union of india,
(2018} 3 SCC229.

23. Offences and penalties—(1) Any medical geneticist, gynaccologist,
registered medical practitioner or any person who owns a Genetic Counselling
Centre, a Genetic Laboratory or a Genetic Clinic or is employed in such a Centre,
Laboratory or Clinic and renders his professional or technical services to or at such
a Centre, Laboratory or Clinic, whether on an honorary basis or otherwise, and
who contravenes any of the provisions of this Act or rules made thereunder shall be
punishable with imprisonment for a term which may extend to three years and with
fine which may extend to ten thousand rupees and on any subsequent conviction,
with imprisonment which may extend to five years and with fine which may extend
to fifty thousand rupees.

36[(2) The name of the registered medical practitioner shall be reported by the
Appropriate Authority to the State Medical Council concerned for taking necessary
action including suspension of the registration if the charges arc framed by the
court and till the case is disposed of and on conviction for removal of his name
from the register of the Council for a period of five years for the first offence and
permanently for the subsequent offence.

(3) Any person who seeks the aid of any Genetic Counselling Centre, Genetic
Laboratory, Genetic Clinic or ultrasound clinic or imaging clinic or of a medical
geneticist, gynaecologist, sonologist or imaging specialist or registered medical
practitioner or any other person for sex selection or for conducting pre-natal
diagnostic techniques on any pregnant women for the purposes other than those

36, Subs. by Act 14 of 2003, S. 19 (w.e.f. 14-2-2003).
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specified in sub-section (2) of Section 4, he shall be punishable with imprisonment
for a term which may extend to three years and with fine which may extend to
fifty thousand rupees for the first offence and for any subsequent offence with
imprisonment which may extend to five years and with fine which may extend to
one lakh rupees.

(4) For the removal of doubts, it is hereby provided that the provisions of
sub-section (3) shall not apply to the woman who was compelled to undergo such
diagnostic techniques or such selection.

Case Law > fmposition of penalty.—From the reading of Article 20(1) of the Constitution itis clear
that in the said Article the word “penalty” has been used and nat the centence/imprisonment”. Merely
because sub-section {1} of Section 23 of the PNDT Act deals with sentence/imprisonment to be impased and
sub-section (2) of the said Section deals with the removal of the name of a medical practitioner from the
State Medical Register on his conviction, does not make any difference. In both the situations, a penalty is
provided which is to be imposed upon a person who has been convicted for the offence under the said Act.
For an offence, there can be two penalties, one in the shape of imptisonment and the other in a different
shape which is in the present case is the removal of the name of a medical practitioner from the State
Medical Register on his conviction. Both the penalties are subjected to rigour of Article 20 of the Censtitution.
Therefore, the name of the petitioner could not have been removed from the State Medical Register as a
penalty on his conviction under Section 23(2) of the PNDT Act for more than the period which was prescribed
in the statute at the time of the alleged commission of the offence, . Pardeep Uhri v. State of Punjab, 2007
§CC OnLine P&H 1325 : ILR (2008) 1 P&H 665.

» Suspension/Cancellation of registration.—Suspension of registration of a medical practitioner
pending enquiry or prosecution is a drasticaction which takes away fundamental right to practice profession.
Such an action can be taken only to enforce reasonable restrictions imposed by making law in terms of
Asticle 19(1)(g){6) of Constitution. Fundamental Yight cannot be taken away merely because it is prudent to
do so. Formation of opinion has to be based upon objective assessment of matetial relevant to action taken,
Sadanand M. Ingle (Dr.) v. State of Maharashtra, 2013 SCCOnLine Bom 697 : (2013) 4 Mah L) 640.

» Issuance of a letter of warning.—Stage of issuing of a letter of warning to a registered medical
practitioner under Section 22(1)(a) of Act 0f 1965 by Maharashitra Medical Coundil would come into play only
ifthe practitioner is found guilty of any misconduct after holding an inquiry in the manner prescribed, Megha
Mahendra Topale (Dr.} v. Navi Mumbaj Municipal Corpn., 2014 SCC OnLine Bom 748 : (2014) 5 Mah L 323.

» Quashing of proceedings.—Rejection of prayer of quashing of proceedings is not justified when
prosecution appears to be futile and abortive, Radhakrishna v. State of Meharashtra, (2020) 20 SCC391.

» Scope of provisions.—Proceeding under Sections 23 and 29 initiated on basis of complaint
revealing various allegations/lacunae, induding reason for the abortion not being properly recorded in the
register maintained for it, such allegations, held, do not relate to provisions of the 1994 Act, Radhakrishna
v. State of Maharashtra, (2020) 20 5CC391.

37(24. Presumption in the case of conduct of pre-natal diagnostic
techniques —Notwithstanding anything contained in the Indian Evidence Act,
1872 (1 of 1872), the court shall presume unless the contrary is proved that the

37. Subs. by Act 14 of 2003, 8. 20 (wef. 14-2-2003).
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pregnant woman was compelled by her husband or any other relative, as the case
may be, 1o undergo pre-natal diagnostic technique for the purposes other than those
specified in sub-section (2) of Section 4 and such person shall be liable for abetment
of offence under sub-section (3) of Sectiont 23 and shall be punishable for the
offence specified under that section. ]

25. Penalty for contravention of the provisions of the Act or rules for which
no specific punishment is provided. —Whoever contravenes any of the provisions
of this Act or any rules made thereunder, for which no penalty has been elsewhere
provided in this Act, shall be punishable with imprisonment for a term which may
extend to three months or with fine, which may extend to one thousand rupees or
with both and in the case of continuing contravention with an additional fine which
may extend to five hundred rupees for every day during which such contravention
continues after conviction for the first such contravention.

26. Offences by companies—(1) Where any offence, punishable under this
Act has been committed by a company, every person who, at the time the offence
was committed was in charge of, and was responsible to, the company for the
conduct of the business of the company, as well as the company, shall be deemed
to be guilty of the offence and shall be liable to be proceeded against and punished
accordingly:

Provided that nothing contained in this sub-section shall render any such
person liable to any punishment, if he proves that the offence was committed
without his knowledge or that he had exercised all due diligence to prevent the
commission of such offence.

(2) Notwithstanding anything contained in sub-section (1), where any offence
punishable under this Act has been committed by a company and it is proved that
the offence has been committed with the consent or connivance of, or is attributable
to any neglect on the part of, any director, manager, secretary or other officer of the
company, such director, manager, secretary or other officer shall also be deemed to
be guilty of that offence and shall be liable to be proceeded against and punished
accordingly.

Explanation—TFor the purposes of this section, —

(@) “company” means any body corporate and includes a firm or other
association of individuals, and
(h) “director”, in relation to a firm, means a partner in the firm.

Cast Law » Offence by Company.—The company cannot be prosecuted for offences involving mens
rea and/or involving compulsery punishment of imprisonment. A Khasla v. 7.5, Venkatesan, 1992 Cri L)
448 (Cal) [Champa Agency v. R. Chowdhury, 1974 CHN 400; Sunif Chandra v. Krishna Chandra, MR 1949 Gal
689; Machine india Ltd. v. State, (1987) 1 CHN 359; Kusum v. S.K. Sinha, (1980} 2 CHN 326; Fast india Jute and
Hessian Exchange Ltd. v. Amulya Krishna Mondal, 1989 CCrLR 177, followed. M.C.D. v. LB, Bottling Co., 1975
(ri L 1148 (Del) (FB) dissented from].

Municipal Corporation can be prosecuted for offences which are only punishable with fine.
imprisonment of Municipal Corporation is out of question. Girdharilal v. Lalchand, AIR 1970 Raj 145 : 1970
Crik) 987.
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A company or body corporate is not a “person” within the meaning of Articte 20(3) of the Constitution.
Godre; Soap Co. Ltd. v. State, 1991 Cri L 828 (Cal).

The accused had a domicile of origin in the district of Multan and had to be assigned Pakistani domicile
on partition of India. He committed an offence in Pakistan. He cannot be tried for that offence by a Criminal
Court of India after his migration to India on his acquisition of the status of a citizen of India. Central Bank of
India Ld. v. Ram Narain, AIR 1955 SC36: 1955 Cri L 152.

27. Offence to be cognizable, non-bailable and non-
compoundable —Every offence under this Act shall be cognizable, non-bailable
and non-compoundable.

28. Cognizance of offences —(1) No court shall take cognizance of an offence
under this Act except on a complaint made by—

{a) the Appropriate Authority concemned, or any officer authorised in this
behalf by the Central Government or the State Government, as the case
may be, or the Appropriate Authority; or

(#) a person who has given notice of not less than fifteen} days in the
manner prescribed, to the Appropriate Authority, of the alleged offence
and of his intention to make a complaint to the court.

Explanation.—For the purpose of this clause, “person” includes a social
organisation.

(2) No court other than that of a Metropolitan Magisizate or a Judicial
Magistrate of the first class shall try any offence punishable under this Act.

(3) Where a complaint has been made under clause (&) of sub-section (1), the
court may, on demand by such person, direct the Appropriate Authority to make
available copies of the relevant records in its possession to such person.

Cas Law > Cognizance of Offence.—As to when cognizance is taken of an offence will depend upon
the facts and drcumstances of each case and it is impossible to attempt to define what is meant by taking
cognizance. Issuing of a search warrant for the purpose of an investigation or of a warrant of arrest for that
purpose cannot by themselves be regarded as acts by which cognizance was taken of an offence. Gbviously, it
is only when a Magistrate applies his mind for the purpose of proceeding under Section 200 and subsequent
sections of Chapter XVI of the Code of Criminal Procedure or under Section 204 of Chapter XVl of the Code
that it can be positively stated that he had applied his mind and therefore had taken cognizance. Narayandas
Bhagwandas Madhavdas v. State of W.8., (1960) 1 SCR 93 : AIR 1959 SC 1118 : 1959 Cri L) 1368, 1373.

» Notice.—Person who has given requisite notice to appropriate authority has to wait for 15 days
s that appropriate action can be taken by Authorities. This time limit is prescribed so that if grievance of
complainant is redressed at level of Appropriate Authority, Courts will not be burdened to take cognizance
of an offence and it can be taken care of at level of “Appropriate Authority”. The notice makes it clear that
violation of provisions of Act and Rules was specifically pleaded. Thus, it cannot be said that notice does not
fulfil requirement of Act and Rules. Explanation of Section 28 makes it clear that word “person” includes a
social organization. Complainant s a social organization and, therefore, falls within ambit of “person”, Pogja

Agrawal v. Shivbhan Singh Rathore, 2015 SCC OnLine MP 7461: (2016} 3 MP L) 412,

38, Subs. for “thirty” by Act 14 of 2003, 8. 21 (w.e.f. 14-2-2003).
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CHAPTER VIII
MISCELLANEOUS

29. Maintenance of records.—(1) All records, charts, forms, reports, consent
letters and all other documents required to be maintained under this Act and the
rules shall be preserved for a period of two years or for such period as may be
prescribed:

Provided that, if any criminal or other proceedings are instituted against any
Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic, the records and
all other documents of such Centre, Laboratory or Clinic shall be preserved till the
final disposal of such proceedings.

(2) All such records shall, at all reasonable times, be made available for
inspection to the Appropriate Authority or to any other person autherised by the
Appropriate Authority in this behalf.

30. Power to search and seize records, etc.—— [(1) If the Appropriate
Authority has reason to believe that an offence under this Act has been or is being
committed at any Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic
or any other place, such Authority or any officer authorised in this behalf may,
subject to such rules as may be prescribed, enter and search at all reasonable times
with such assistance, if any, as such Authority or officer considers necessary, such
Genetic Counselling Centre, Genetic Laboratory, Genetic Clinic or any other place
and examine any record, register, document, book, pamphlet, advertisement or any
other material object found therein and seize and seal the same if such Authority
or officer has reason to believe that it may furnish evidence of the commission of
an offence punishable under this Act.]

(2) The provisions of the Code of Criminal Procedure, 1973 (2 of 1974)
relating to"searches and seizures shall, so far as may be, apply to every search or
seizure made under this Act.

€ase Law » Interpretation/Construction.—The expression “any other material object” includes
ulirasound machines, other machines and equipment capable of aiding or assisting in selection of sex, or
capable of performing any procedure, technique or test for pre natal detection of sex of foetus, Suhasini
{imesh Karanjkar v. Kolhapur Municipai Corpn., 2011 SCC Onkine Bom 633 : (2011} 4 Mah U 21 (FB}.

» Validity.—Provisions with regard to seizure of ultrasonography machines and sealing of premises
cannot be said to be invalid. They are reasonable restrictions and cannot be said to be invalid or violate
Artide 14 or Article 19{1)(g) of the Constitution. Rather considering Article 51-A(e) of the Constitution and
otherwise, female foeticide is a mostinhuman act, Federation of Obstetrics & Gynaecological Societies of India
v. Union of India, (2019) 6 SCC 283.

» Condition precedent to exerdse of power.—Section 30 of the Act of confers power upon the
appropriate authority or other authorized officer to carry out search and seizure at the genetic clinic or centre
where the appropriate authority has a reason to believe that some offence under the Act, 1994 has been
or is being committed. It also authorizes the appropriate autherity or other authorized officer to seize and
seal any record or material object found at the centre. The power under this section comes alive only when

39. Subs. by Act 14 0f 2003, 8. 22 {w.e.f. 14-2-2003).
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the appropriate authority reasonably believes that an offence under the Act, 1994 has been or is being
committed. This is the only condition precedent prescribed under Section 30 for exerdise of power under it,
Sadanand M. Ingle (Dr.) v. State of Maharashtra, 2013 SCCOnLine Bom 697 : {2013) 4 Mah L} 660.

» Power to seal ultra sound machines.—If any ultrasound machine is used for conducting
sonography on & pregnant woman for a sex determination test or sex selection procedure in contravention
of the provisions of the Act, the power to seize and seal any other material object, besides the record
and documents, woutd include the power to seize and seal ultrasound machines and other machinery and
equipment, Suhasini Umesh Karanjkarv.KoIhapurMunicipal Corpn., 2011 SCCOnLine Bom 633:(2011) 4 Mah
Li 21 (FB).

31. Protection of action taken in good faith.-—No suit, prosecution or
other legal proceeding shall lie against the Central or the State Government
or the Appropriate Authority or any officer authorised by the Central or State
Government, or by the Authority for anything which is in good faith done or
intended to be done in pursuance of the provisions of this Act.

40731-A., Removal of difficulties.—If any difficulty arises in giving effect to the
provisions of the Pre-Natal Diagnostic Techniques {(Regulation and Prevention of
Misuse) Amendment Act, 2002, the Central Government may, by order published
in the Official Gazetie, make such provisions not inconsistent with the provisions of
the said Act as appear (o it to be necessary o expedient for removing the difficulty:

Provided that no order shall be made under this section after the expiry of a
period of three years from the date of commencement of the Pre-Natal Diagnostic
Techniques (Regulation and Preventjon of Misuse) Amendment Act, 2002.

(2) Bvery order made under this section shall be laid, as soon as may be after
it is made, before each House of Parliament.]

32. Power to make rules.—(1) The Central Government may make rules for
carrying out the provisions of this Act.

(2)In particular and without prejudice, to the generality of the foregoing power,
such rules may provide for—
Alq(j) the minimum qualifications for persons employed at a registered
Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic
under clause (2) of Section 3;

(ia) the manmer in which the person conducting ultrasonography on a
pregnant woman shall keep record thereof in the clinic under the
proviso to sub-section (3) of Section 4:1

(if) the form in which consent of a pregnant woman has to be obtained
under Section 3;

(jii} the procedure (o be followed by the members of the Central
Supervisory Board in the discharge of their functions under
sub-section (4) of Section 8;

(iv) allowances for members other than ex officio members admissible
under sub-section (3) of Section 9;

e

40, Ins. by Act 14 0f 2003, §.23 (wef. 14-2-2003).
41. Subs. by Act 14 of 2003, §. 24 (we.f. 14-2-2003).
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code of conduct to be observed by persons working at Genetic
Counselling Centres, Genetic Laboratories and Genetic Clinics to be
laid down by the Central Supervisory Board under clause (iv) of
Section 16;

the manner in which reports shall be furnished by the State and Union
Territory Supervisory Boards to the Board and the Central Government
in respect of various activities undertaken in the State under the Act
under clause (iv) of sub-section (1) of Section 16-A;

empowering the Appropriate Authority in any other matter under
clause (d) of Section 17-A;]

the period intervening between any two meetings of the Advisory
Committee under the proviso to sub-section (8) of Section 17;

the terms and conditions subject to which a person may be appointed
to the Advisory Committee and the procedure to be followed by such
Committee under sub-section (9) of Section 17;

the form and manner in which an application shall be made for
registration and the fee payable thereon under sub-section (2) of
Section 18;

the facilities to be provided, equipment and other standards to be
maintained by the Genetic Counselling Centre, Genetic Laboratory or
Genetic Clinic under sub-section (5) of Section 18;

the form in which a certificate of registration shall be issued under
sub-section (1) of Section 19;

the manner in which and the period after which a certificate of
registration shall be renewed and the fee payable for such renewal
under sub-section (3) of Section 19;

the manner in which an appeal may be preferred under Section 21;
the period up to which records, charts, etc., shall be preserved under
sub-section (1) of Section 29;

the manner in which the seizure of documents, records, objects, etc.,
shall be made and the manner in which seizure list shall be prepared
and delivered to the person from whose custody such documents,
records or objects were seized under sub-section (1) of Section 30,
any other matter that is required to be, or may be, prescribed.

NOTIFICATION
1

Ministry of Health and Family Welfare (Depit. of Health and Family Welfare), Noti.

No. 8.0. 1903(E), dated May 7, 2018, published in the Gazette of India,

Extra., Part II, Section 3(ii), dated I14th May, 2018, p. 2, No. 1716

In exercise of the powers conferred by Section 32 of the Pre-conception and Pre-natal Diagnostic
Techniques (Prohibition of Sex Selection) Act of 1994 read with Rule 19-A(1)(4) of rule thereunder
the Central Government hereby appoints Central Appellate Authority for each of Union Territories,
for the purpose of hearing appeal against the order of the Central Appropriate Authority or the Union
Territory Appropriate Authority as follow:

42, Ins. by Act 14 of 2003, S. 24 (w.e.f. 14-2-2003).
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?1. No. Union Territory Appellate Authority

i 1 Andaman and Nicobar Island Principal Secretary (Health)

L2 Chandigarh Secretary (Health)

| 3 Dadra and Nagar Haveli Secretary (Health)

S Daman & Diu Secretary (Health)

5 5 Delhi Secretary (Health & Family Welfare)

i_ 6 Lakshadweep Secretary (Health)

u 7 Puducherry Secretary (Health)

2)

Ministry of Health and Family Welfare (Depir. of Health and Family Welfare), Noti.
No. $.0. 5395(E), dated November 15, 2022 and published in the Gazetie of India,

Extra., Part I, Secrion 3(ii), dated 18th November, 2022, pp. 2-3, No, 5167

Tn exercise of the powers conferred by Section 32 of the Pre-conception and Pre-natal Diagnostic
Techniques {Prohibition of Sex Selection) Act of 1994 read with Section 17 of the Act, 1994 and
Rule 19-A(1)(a) of the PC & PNDT Rules, 1996, the Central Government hereby appoints following
Appropriate Authority/Appellate Authority/Advisory Committee for Jammu & Kashmir:

S1. No.

Appropriate Authority/
Appellate Authority/
Advisory Committee

Appointment

E*3
-

UT Appellate Authority

Administrative Secretary Health and Medical
Education Department, Jammu & Kashmir

Appropriate Authority

i. Director Health Service Jammu/Kashmir
ii. Officer of law Department Jammu/Kashmir

iii. An eminent woman representing women's
organisation, Jammuo/Kashmir

Advisory Committee

i. HoD Gynaecology and Obstetrics from
GMC Jammw/GMC Srinagar.

ii, HoD Paediatrics from GMC Jammu/GMC
Srinagar.

ifi. HoD Geneticists from University of
Jammu/Kashmir.

iv. Legal Expert, Jammu/Kashmir

v. Deputy Director Information Jammu/
Kashmir.

vi. Three eminent social workers of whom

not less than one from Women's organisation,
Jammw/Kashmir

District Appropeiate Authority

Chief Medical Officer

District Advisory Committee

i. Senior Gynaecologist and Obstetrician from
District Hospital.
ii. Senior Paediatrician from District Hospital
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iii. Medical Geneticist
iv. Legal Expert
v. District Information Officer

vi. Three eminent social workers of whom
not less than one from women’s organisation,
Jammu/Kashmir.

33. Power to make regulations.—The Board may, with the previous sanction
of the Central Government, by notification in the Official Gazette, make regulations
not inconsistent with the provisions of this Act and the rules made thereunder to
provide for—

(a) the time and place of the meetings of the Board and the procedure to
be followed for the transaction of business at such meetings and the
number of members which shall form the quorum under sub-section (1)
of Section 9;

(b) the manner in which a person may be temporarily associated with the
Board under sub-section (1) of Section 11;

(¢) the method of appointment, the conditions of service and the scales of
pay and allowances of the officers and other employees of the Board
appointed under Section 12;

(d) generally for the efficient conduct of the affairs of the Board.

34. Rules and regulations to be laid before Parliament.—Every role and
every regulation made under this Act shall be laid, as soon as may be after it is
made, before each House of Parliament, while it is in session, for a total period of
thirty days which may be comprised in one session or in two or more successive
sessions, and if, before the expiry of the session immediately following the session
or the successiye sessions aforesaid, both Houses agree in making any modification
in the rule or regulation or both Houses agree that the rule or regulation should not
be made, the rule or regulation shall thereafter have effect only in such modifred
form or be of no effect, as the case may be; so, however, that any such modification
or annulment shall be without prejudice to the validity of anything previously done
under that rule or regulation.



